INHOCTAHOBJIEHHUE

Ilnenyma BepxoBHoro cyna IlpuanectpoBckoid MosaBckoilt PecnyOoaukm u
Ilaenyma Apoutpaskuoro cyaa llpuanecrpoBckoit Moagasckoi Pecry0anku

Ne 12/16

r. Tupacnosns ot 3 okTtsa0ps 2014 r.

O HeKOTOpPBIX BONPOCAX, CBA3AHHBIX C IPUMEHEHHEM HOPM
I'paxxknanckoro kogexkca IlpuanecrpoBckoin MoagaBckoit
Pecny0iumkn 00 HCKOBOM TaBHOCTH

B nensx oGecnieyeHus: mpaBUIBLHOTO U €IMHOOOPA3HOTO MPUMEHEHUS CyJaMu
obmeit ropucaukiuu U ApOutpaxsasiM cyaom [lpuanectpoBckoit MomngaBckoi
Pecnybnuku  (mamee - cymamu) — molokeHHE  [paxaaHckoro  Kojekca
[IpuanectpoBckoit MonaaBckoii Pecnybnuku 00 wuckoBoit naBHoctu [lnenym
BepxoBaoro cyna IlpmmaectpoBckoit MommaBckoit Pecnyommkn u  Ilnenym
Apburpaxxknoro cyna I[IpuanectpoBckoii MomngaBckoil PecrmyOnuku moCTaHOBISIIOT
JIaTh CIEAYIOLIME Pa3bsICHEHUS.

1. B coorBerctBum co crarbeit 211  I'paxganckoro  kogekca
[Tpuanectposckoit Mongasckoit Peciyonuku (aanee - 'K [IMP) nckoBoii JaBHOCTBIO
IIPU3HAETCSA CPOK Ul 3allMThI IIpaBa II0 MCKY JIMIA, MPAaBO KOTOPOrO HAapyLIEHO.
Hcexoas w3 yka3aHHOM HOPMBI MOJ NPABOM JIMILA, MOMJICKAIIMM 3allIUTE CYIO0M,
ClIeZlyeT IOHUMaTh CyObEKTHUBHOE TPakIaHCKOE MPaBO KOHKPETHOTO JIUIIA.

HckoBasgs MaBHOCTh HE MOXET TMPUMEHATBCA K CIy4yasM OCIapUBaHUs
HOPMATHBHOTO NPABOBOT'O aKTa, ECJIM HHOE HE MPEYyCMOTPEHO 3aKOHOM.

2. [lpy wucumcreHWn CPOKOB HCKOBOW JaBHOCTH, YCTAHOBJIGHHBIX YacThIO
Bropoii 'K IIMP, cymam npumenHuTenbHO K 4actu nepBod cratbu 10 3akoHa
[TpunuectpoBckoit Monnasckoit Pecniy6nuku «O BBeieHHH B IEHCTBUE YAaCTH MEPBOM
I'paxnanckoro konekca IlpuanectpoBckoid MongaBckoit PecnyOnuku» ciemyer
YUYUTBIBaTh, YTO yCTAHOBJIEHHBIE YacThi0 BTOpoil 'K IIMP cpokn mckoBoil 1aBHOCTH
MIPUMEHSIIOTCS K TEM UCKaM, CPOKHU MPEIBSABICHUS KOTOPBIX, IPELYCMOTPEHHBIE pAHEE
JICCTBOBABIIIMM 3aKOHOJIaTeILCTBOM, He uctekau 10 1 mas 2000 ropa.

3. [Ipu moaroroBke jaena K CyneOHOMY pa30MpaTeNbCTBY CY/bsi HE BIIPaBe
npeajaratb KakoW-auMb0 W3 CTOPOH MPEACTaBIATh JOKA3aTeNbCTBA WM JaBaTh
oO0BsicHeHHsI (B TOM 4HCIie B ONpEesIeHUH CyIbU O MOATOTOBKE Jefia K CcyaeOHOMY
pa3dupaTeNbCTBY), CBSI3aHHBIE C MPOIMYCKOM CpOKa HMCKOBOM naBHocTU. Ecnu ke
3aMHTEPECOBAaHHAsl CTOPOHA (HAIpUMEpP, OTBETUMK B OT3bIBE Ha MCKOBOE 3asIBJICHUE)
CCBUIAETCS Ha IMPOMYCK CpPOKa MCKOBOM JaBHOCTH, CYyZbsl BIIpaBE B MOPSAIKE
MOJATOTOBKM Jiefla K CyAcOHOMY pa3OupaTeNbCcTBY, B IENAX OOCCICUYCHUS €ro
CBOEBPEMEHHOTO M IPABUJIBHOTO PA3PELIEHUsT MPEMIOKHUTh KaXIO0H U3 CTOPOH
NPEACTaBUTh MO JJAHHOMY BOIIPOCY COOTBETCTBYIOIIME JI0Ka3aTeNbCTBa (CTaTbu 66,
67,166 I'paxxmanckoro mporeccyaabHOTo Kojekca [IpumgHecTtpoBckoir MommaBckoit



PecniyOnuku (manee- I'TIK IIMP), ctateu 45,46,10 ApOoutpaskHOTO MPOIECCyaTbHOTO
konekca [IpuaaectpoBckoit MonaaBckoit Pecniyonuku (manee - AIIK I[IMP)).

Cpok HCKOBOW JaBHOCTH MOXET OBbITh BOCCTAHOBJIEH CYAOM IO 3asIBICHHIO
rpakJaHuHa NMPUMEHUTENbHO K mpaBuiaM crateu 221 'K [IMP, ecnu rpaxaganuH
IPOIYCTHJI €r0 MO YBAXKUTEIbHBIM IMPUYMHAM, MPUYEM MPUYUHBI IPOITyCKa CpOKa
MCKOBOM JaBHOCTU MOTYT OBITh NMPU3HAHBI YBAKUTEIBHBIMH, €CIH OHU UMEITU MECTO B
nocieaHue 6 (IecTh) MECSIEB CpOKa AABHOCTU, a €CJIM 3TOT CPOK paBeH 6 (1ecTu)
MecALlaM MJIM COCTaBJISIET MeHee 6 (IIeCTH) MECSUEB - B TEUEHUE CPOKa JaBHOCTH
(uactb BTOpas cratbu 221 'K IIMP).

4. VckoBasi JaBHOCTh IMPUMEHSETCS CYJOM TOJBKO IO 3asBJICHUIO CTOPOHBI B
cniope (myHkT 2 crateu 215 'K IIMP). Cornacno nynkty 1 ctateu 40 I'TIK TIMP u
nyHKTy 1 cratbu 26 AIIK IIMP cTtopoHamu B aene SIBISIFOTCS MCTEL U OTBETYHK. B
cuny nyHkta 1 crarem 9 'K [IMP rpaxnane u rOpHAHYECKHE JMLA MO CBOEMY
YCMOTPEHHUIO OCYIIECTBISIOT TMPUHAIJICKAIINE UM TPaKIAHCKHE IpaBa, BKIIOYAS
paBo 3asBUTh B CyJ€ 00 MCTEUEHHWH CpPOKAa HMCKOBOW AaBHOCTH. [loaTOoMy cymam
HEOOXOIMMO UMETh B BUJY, YTO 3asBJICHUE O MPOIYCKE CPOKAa MCKOBOM J1aBHOCTH,
CIEJIAaHHOE TPETbUM JIMIIOM, HE SIBJISIETCSI OCHOBAaHHEM JMJii NPUMEHEHHS CYJIOM
MCKOBOM JAaBHOCTH, €CIM COOTBETCTBYIOILLEE 3asBICHHE HE CII€JIaHO CTOPOHOM IO
CIopy.

3asBiIeHUE O TMPUMEHEHUU HCKOBOW JABHOCTH, CJHIETAHHOE OJHUM U3
COOTBETYMKOB, HE PACIPOCTPAHSAETCA Ha APYIMX COOTBETUYMKOB, B TOM UHWCJE U MPU
coluaapHoi 00A3aHHOCTH (OTBETCTBEHHOCTH).

OpnHako CyJ BIpaBe OTKa3aTh B YJIOBJICTBOPEHUHU UCKA MPU HATMYHH 3asBICHUS
0 TIPOIyCKE CpPOKa HMCKOBOM JaBHOCTH TOJBKO OT OJHOTO W3 COOTBETYMKOB TPHU
YCJIOBHH, YTO B CHJIy 3aKOHA WJIM JIOTOBOpPA JIMOO MCXOMASl M3 XapaKTepa CIIOPHOTO
MPABOOTHOIICHUS] TPEOOBAaHUSA HUCTIIA HE MOTYT OBITH YJIOBJIETBOPEHHI (IIOJHOCTHIO
WM B YaCTH) 33 CUET APYTUX COOTBETUUKOB (HAIPUMED, B CIIydae MPEIbsIBICHUS UCKa
00 ucTpeOOBaHMM HEACIMMOM BEIIM, HAXOJAIIEHCS B COBMECTHOW COOCTBEHHOCTHU
HECKOJIbKUX JIMII).

5. YuuTbiBas, YTO 3aKOHOJATEILCTBOM HE MPEITyCMOTPEHO KaKUX-JIHOO
TpeboBaHMI K (opMe 3asBIICHHS CTOPOHBI B CIIOPE O MPOIMYCKE CpPOKa HCKOBOM
JTABHOCTH, OHO MOXET OBITb C/AENaHO KaK B MHCbMEHHOW, Tak U B yCTHOU ¢opme
HEMOCPEJICTBEHHO B XoJie cyAeOHOro pasouparensctBa. B mocineanem ciydae o
C/ICJIAaHHOM 3asBJICHUM B COOTBETCTBHM C MOAIMYHKTOM M) myHKTa 2 ctatbu 251 I'TIK
[IMP n noanynkroMm 7) myHkra | crateu 112 AIIK [IMP ykaseiBaeTcsi B IpOTOKOJIE
Cy1e0HOTO 3aceaHusl.

6. 3asBneHue HEHAIJICKAIICH CTOPOHBI O TMPUMEHEHHH CpPOKa HWCKOBOM
JTABHOCTH MPABOBOT0 3HAYCHUS HE UMEET.

7. YuursiBas, uto B cuity nyHkta 2 ctatbu 47 I'TIK [IMP u nyHkTa 2 cTaThu
32 AIIK TIMP nmns mpaBompeeMHHKa OOs3aTelIbHBI BCE JCUCTBHS, COBEPIICHHBIC B
MpoIecce 0 €ro BCTYIUICHUS, B TOH Mepe, B KaKOW OHU ObLIN ObI 00s3aTEIbHBI JIJIs
JUIa, KOTOPOTO MPaBONPEEMHHUK 3aMEHUJI, CyJ MMPUMEHSET UCKOBYIO JaBHOCTb, €CIIU
OTBETUYMK, KOTOPOrO 3aMEHWJI MPaBONPEEMHHK, CJlIeJal TaKoe 3asBICHHE [0
BbIHECEHUsI pelleHust cyaa. [loBTOpHOro 3asiBieHUs MpaBONpPEEMHHUKA B JaHHOM



ciIydae He TpeOyeTcs.

8. Ilpm paccMOTpEHUU zien 0 NIPUMEHEHUU MOCJICICTBUM
HEJICHCTBUTENIBHOCTH HUYTOXHOM CHEIKH CIEAYET YUYUTBIBaTh, YTO JUISI STUX HCKOB
YCTAHOBJICH TPEXJETHUM CPOK MCKOBOM JABHOCTH, KOTOPBIM B CUJIy IIYHKTAa CTaTbH
197 TK IIMP ucuucnsiercss co AHs, KOraa JUI0 Y3HAJIO WK JODKHO OBLJIO y3HATh O
COBEPILECHNN TAaKON CAEIIKH.

9. K TtpeboBanusM O NMpHU3HAHUU HEACHUCTBUTEIHHOW OCHOPHUMOMN CHEIKH HE
NPUMEHSIOTCS 00Iue TpaBwia, yctaHoBleHHbIe cTatheld 216 T'K I[IMP o nauane
TE€UYEHUS CPOKa UCKOBOU TABHOCTH.

B cuny mynkta 2 cratebum 197 I'K IIMP roauuHblii Cpok JaBHOCTH IO
YKa3aHHbIM MCKaM CJIEyeT UCUHUCIATH CO JTHA MPEKPAICHHUs] HACWINS WU YIPO3bl,
MO/ BIUSHUEM KOTOPBIX OblIa coBeplieHa Takas caenka (myHkT 1 crateu 195 TK
[IMP), mubo co nmHA, KOorja MCTEIl y3HAI WIM AOJKEH ObUT y3HaTh 00 HMHBIX
00CTOSITENNbCTBAX,  SIBJSIONIMXCS ~ OCHOBAaHHEM  JUIsl  TPHU3HAHUSA  CHAEIKU
HEJIEUCTBUTEIBHOU.

10. Teuenne cpoka JaBHOCTH MO MCKY, BBITEKAIOUIEMY W3 HAPYIICHUS OJHOU
CTOPOHOM JoroBopa ycnoBus 00 omjare ToBapa (paboT, ycinyr) MO dYacTsM,
HAaYMHAETCS B OTHOLIEHUU Ka)KJI0M OTAEIIBHOW YaCTH CO JHS, KOTJa JUMLO Y3HAJIO WU
JOJDKHO OBUIO Y3HAaThb O HapylleHUMH cBoero mpaBa. Cpok AaBHOCTH IO HCKaM O
MIPOCPOUYEHHBIX MOBPEMEHHBIX IUIaTeXkaX (MPOLIEHTHl 3a TMOJb30BAaHUE 3aEMHBIMU
CpeICTBAMM, apeHAHas IulaTa W T.I.) MCUUCISAETCS OTIEIBHO MO KaKIOMY
MIPOCPOYEHHOMY IUIATEXKY.

11.B cootBerctBun co crtatbeit 216 'K IIMP Teuenme cpoka HCKOBOU
JABHOCTH HAUMWHAETCA CO JHS, KOTJa JIMIO Y3HAJIO WIM JOJDKHO ObUIO y3HATh O
HapyIIEHWW CBOETO TIpaBa, HE3aBUCHUMO OT TOr0, KTO OOpaTwics 3a CyaeOHOM
3aIATON: caMO JIMIIO, MPaBO KOTOPOTO HApYIIEHO, JIMOO B €ro MHTEpecax Ipyrue
JUIA B CIydasx, KOT/Ia 3aKOH MPEJAO0CTaBIseT UM MPABO HA Takoe oOpareHue (CTaTbu
48, 49 T'TIK IIMP, ctatsu 33, 34 AIIK [IMP).

12. Tlpu mnpenbsBICHHWM WCKA JHUKBUIAIIMOHHOW KOMHUCCHEH OT WMEHHU
JUKBUIUPYEMOTO FOPUIAYECKOTO JUIA K TPETHUM JIMIAM, UMEIOIIUM 33J0JKEHHOCTh
nepes OopraHu3alued, B HHTEpecax KOTOPOM MpEabsABISETCS HMCK, CPOK HCKOBOM
JABHOCTH CJEAYET UCUUCIATH C TOTO MOMEHTA, KOT/Ia O HAPYLIEHHOM IIpaBe CTajo
M3BECTHO 00JIaJaTEII0 3TOTO MpaBa, a He JTUKBUAAIMOHHON KOMUCCHH.

13. Cymam criemyer y4YuThIBaTh, YTO B OTHOUICHHH TOCYJapCTBEHHOTO
MMYIIECTBA JICUCTBYIOT OOIIHME TIOJOKEHUS OO0 MCYHCICHUH CpOKa WCKOBOM
JABHOCTH.

14. Tlpu npenbsBIeHUHM HCKa 00 HCTPEOOBAHUM M3 YYXKOT0 HE3AKOHHOIO
BJIQJICHUS HMYILECTBA, 3aKPEIUICHHOIO HA IMpaBe XO3SMCTBEHHOrO BEACHUS WU
ONEPATUBHOIO YIPABJICHHUS 33 YHUTApHBIM MPEANPUATHEM WIM YUPEXKICHUEM,
COOCTBEHHHKOM HWMYIIECTBA YHUTAPHOTO MPEANPHUITHS WIH YUYPEKICHUS CPOK
MCKOBOM JIaBHOCTH CJIEIyET UCYHUCIATH CO JIHS, KOTJla O HAPYLIEHHOM IIPaBe CTAJIO
U3BECTHO WJIM JODKHO OBLUIO CTaTh M3BECTHO YHUTAPHOMY MPEANPUATHIO WU
yupexzaenuto (cratbst 216 'K IIMP).

15. Ilo genam o mpuU3HAHUU CAEIKH YHUTAPHOTO MPEIIPUITHS, 3aKIIIOUEHHON



C HapylleHueM yacTu nepBod myHkTa 2 ctatbu 312 'K TIMP u (unm) monoxeHuit
3akona IlpuanectpoBckoit MomnnaBckoit PecnyOmuku «O rocynapCTBEHHBIX U
MYHUIIUNAIBHBIX YHUTAPHBIX MPEIIPUITHIX)», HEIEUCTBUTEIBLHON OTBETYUK BIIPABE
3asiBUTh 00 MCTEYEHUH CPOKa MCKOBOM JIABHOCTH HA OCHOBAHMM MYyHKTa 2 cTaThu 197
'K IIMP.

16. Ilo cmbicny myHkTa 3 cratbu 267 'K TIMP npu npogaxke moiau B mpase
o011ei! coOCTBEHHOCTH ¢ HapyIICHHEM MPEUMYILECTBEHHOTO MpaBa MOKYMKU JPYyTUX
YY4aCTHUKOB J0JI€BOM COOCTBEHHOCTH JIOOOW YYAaCTHUK J10JIEBOM COOCTBEHHOCTH
UMEET MpaBoO B TeueHue 3 (Tpex) MecALEB CO JIHA, KOIrJa €My CTaji0 M3BECTHO WIU
JOJDKHO OBLJIO CTaTh HM3BECTHO O COBEPLIEHUHM CHAETKU, TpeOoBaTh B CyJIeOHOM
MOPSAJIKE TIEPEBO/Ia Ha HETO MPaB U 00s13aHHOCTEH MOKyTaTesl.

HckoBbie TpeOoOBaHUA, TMPEABSBICHHBIE C TPOIMYCKOM YKa3aHHOTO CpOKa,
YAOBJIETBOPEHUIO HE MOJUIekaT. B TO e BpeMs MO 3asBJICHHUIO0 TpakKJIaHWHA
npuMeHuTeNnbHO K mnpaBunam cratbu 221 'K TIMP sT0oT Cpok MOXKET OBITH
BOCCTAHOBIJIEH CYJIOM, €CJIM I'PaXJaHUH MTPOIYCTHII €0 MO YBAKUTEIbHBIM MPUYNHAM.

17. B nynkre 4 crarbu 251 'K [IMP npegycMoTpeHo crielinaibHOe OCHOBAaHUE
JUIsl Hadajla TEYEHHsI CpOKa MPUOOpETaTENbHONW NAaBHOCTH, KOTOPOE HE OrPAHUYEHO
yCIOBUSIMM TyHKTa 1 yka3aHHOW cTarbu. Eciu ocHOBaHMEM Juisl OTKa3a B
YAOBJIETBOPEHUH HKCKa COOCTBEHHMKAa 00 HCTpeOOBAaHMU HMYIIECTBA U3 UYXKOTO
HE3aKOHHOTO BIJIAJICHUS SIBIISIETCS MPOIYCK CPOKa MCKOBOM JTaBHOCTH, C MOMEHTa €ro
UCTEUYCHHUS] HAYMHACT TE€4Yb CPOK MPUOOpETaTENbHOW JaBHOCTH B OTHOIIECHUU
CIIOPHOT'O UMYIIIECTBA.

18. Cynmam mpu pacCMOTPEHHH CIIOPOB O BOCCTAaHOBJICHWHW IIpaBa Ha JOJIO B
oO11ei 1o7eBoit coOOCTBEHHOCTH HEOOXOAMMO YUYUTHIBATh CIEIYIOIIEE.

Ecnu nons B mpase o01ieit 1071eBOi COOCTBEHHOCTH BO3ME3HO MPUOOpETEHa Y
JuIa, KOTOpOE HE MMETIO TIpaBa €€ OTYYXkAaTh, O 4YeM MpuoOpeTaTesib HE 3HAl U HE
JOJDKEH OBbUI 3HATh, JUI0, YTPaTHUBIIEE MOJ0, BIpaBe TPeOOBATH BOCCTAHOBIICHUS
npaBa Ha HEE NPH YCIOBUH, YTO 3TA J0JS OblIa yTpaueHa UM MoMuMoO ero Bouu. [Ipu
PacCMOTPEHUH TAKOTO TPEOOBAHMS IO AHAJOTUMU 3aKOHA MOJUIEKAT MPUMEHEHUIO
cratbu 318, 319 I'K TIMP. Ha sto TpebGoBanue pacmnpocTpaHsieTcss OOl CpOK
MCKOBOM JTaBHOCTH, NpeaycMoTpeHHbIi ctatben 212 I'K TIMP.

19. Teyenne cpoka HCKOBOW JaBHOCTH II0 WCKaM, HANpaBICHHbIM Ha
ocriapuBaHUe 3apErMCTPUPOBAHHOIO MpaBa, HAUWHAETCA CO JHS, KOTJa JIUIO Y3HAJo
WIHM JOJDKHO OBUIO Y3HaTh O COOTBETCTBYIOLIEH 3anucu B EAMHOM rocygapcTBEHHOM
peecTpe TMpaB Ha HEABMIKUMOE MMYIIECTBO M cleiok ¢ HuM (nmanee - ETPIT). Ilpu
3ToM cama mno cebe 3amuck B EI'PII o mpaBe mim oOpeMeHEeHHHM HEABHKHMOTO
MMYIIIECTBA HE O3HAYAET, UTO cO AHA €€ BHeceHus B EI'PII nmno 3Hano mnm momxHO
ObUIO 3HATh O HapylleHWW TpaBa. [l0CKONBKY 3aKOHOM HE YCTAaHOBJICHO HHOE, K
MCKaM, HalpaBJICHHbIM Ha OCIApUBAHUE 3apETUCTPUPOBAHHOTO IIpaBa, MPUMEHSIETCS
001U CPOK UCKOBOM JTABHOCTH, MPeyCcMOTpeHHbIN ctaTtheld 212 'K TIMP.

Bwmecrte ¢ Tem, B cuiy noanyHkrta 1) crateu 224 'K IIMP, B ciyyasix, korja
HapylICHWE IMpaBa KCTIA NyTeM BHeceHUs HenoctoBepHoil 3amucu B EIPII He
CBA3aHO C JIMIICHWEM BJAJICHUS, HAa UCK, HAMNpaBICHHbI Ha OCMapUBaHUE
3apEruCTPUPOBAHHOIO MPaBa, KCKOBAs JABHOCTh HE PACIIPOCTPAHSAETCS.



20. TlockosibKy 3aKOHOM HE MPEAYCMOTPEHO HHOE, OOLIUi CPOK HCKOBOM
JABHOCTH, MpenycMoTpeHHblii cratbert 212 I'K IIMP, pacnpoctpansercs Ha
TpeOOBaHME O TOCYJAPCTBEHHOM pETUCTpallMM CHETKU WM Tepexoaa Ipaa
COOCTBEHHOCTH.

[To cmbicny nynkta 1 crateu 216 'K IIMP TeueHue cpoka UCKOBOM TaBHOCTH
no TpeOOBaHHIO O TOCYJAPCTBEHHOM PETUCTpallMU CHEJNKH WU IepexoAa Ipasa
COOCTBEHHOCTH HAYMHAETCS CO JHS, KOTJa JUIO0 Y3HAJIO WM JAOKHO OBLIO y3HATh O
HapyLIEHUU CBOErO IIpaBa, HAIpUMEp, CO JHS OTKa3a KOHTPAareHTa IO CHEJKE
nepenaTh JIOKyMEHTbI, HEOOXOIWUMBbIE Uil PETUCTPallid, WM CO3/aHUsl HWHBIX
NPENSTCTBUM AJI TAKOW PETUCTPaLUU.

21. Tlpu paccMOTpeHUU 3asiBIECHUSI CTOPOHBI B CIIOPE O MPUMEHEHUU HUCKOBOM
JABHOCTH B OTHOIICHHHM TPEeOOBAaHUN IOPUIUYECKOTO JIUIAa HEOOXOAMMO HMETh B
BHUY, 4TO B cwity nyHKTa 1 crarbu 216 'K [IMP Teuenue cpoka MCKOBOM JaBHOCTH
HAYMHAETCS CO JHS, KOT/Ia IOPUANYECKOE JIUI0 Y3HAJIO WM JOJKHO OBUIO Y3HATH O
HapyIIeHUU cBoero npasa. C y4eToM 3TOro 10BOJ BHOBb HA3HAUYEHHOTO (M30paHHOTO)
PYKOBOJUTENSL O TOM, YTO OH Y3HaJl O HAPYUIEHHOM MpPaBE BO3MVIABISIEMOIO UM
IOPUIMYECKOr0 JIMLA JIMIIb CO BPEMEHHM CBOEro Ha3HAaueHus (M30paHusi), HE MOKET
CILy’KUTh OCHOBAHUEM JIJI U3BMEHEHHSI HAYJIbHOTO MOMEHTA T€UEHUSI CPOKA UCKOBOM
JABHOCTH, TIOCKOJBbKY B JaHHOM CIIy4ae 3asBICHO TpeOOBaHHWE O 3aluTe IpaB
IOPUIMYECKOTO JIMIIA, a HEe MPaB PYKOBOAMTENS KaK (PU3MUECKOro nuia. YKazaHHOE
00CTOSITETTLCTBO HE SIBIISIETCSI OCHOBAHUEM U ISl TIEpephiBa TEUEHHsI CPOKa HCKOBOIA
JTABHOCTH.

22. YuutbIBasg, 94TO 0OCTOSATEILCTBA, MepeuncieHnbie B cratbe 219 I'K TIMP,
ABJIAIOTCS OE3yCIIOBHBIMUA OCHOBAHHUSIMU JUIsl TIEpEphIBA TEUYCHUSI CPOKA HCKOBOM
JABHOCTH, a DEIICHHE CyJaa JOHKHO OBITh 3aKOHHBIM U OOOCHOBAaHHBIM, CYJ TMpHU
PacCMOTPEHHUH 3asBJICHUS CTOPOHBI B CIIOpPE 00 MCTEYEHUU CPOKA MCKOBOW JAaBHOCTH
NpPUMEHSIET TpaBWIa O TEpPEphIBE CpPOKa JABHOCTH M TMPU OTCYTCTBHUH OO0 AITOM
XO/JAaTaiiCTBa 3aMHTEPECOBAHHOW CTOPOHBI MPH YCIOBHM HAJIW4YHUs B  JIEJe
JIOKA3aTeNbCTB, JOCTOBEPHO NOATBEPXKAAIOMMX (aKT MepepblBa TEUEHUS CpOKa
MCKOBOM JTaBHOCTH.

Cnengyer uMeTh B BHUIY, YTO NEpEUYEHb OCHOBAHWIl MepephiBa TEUEHHUS CpPOKa
HCKOBOM JaBHOCTH, ycTaHOBJIEHHBIA B cTatbe 219 I'K [IMP u unbIx 3akoHax (4actb
Bropast crtarbu 214 I'K IIMP), He MoxkeT ObITh U3MEHEH WM JOMOJHEH IO
YCMOTPEHHUIO CTOPOH U HE MOJUICKUT PACIIUPUTEIHLHOMY TOJKOBAHHUIO.

23. B cootBerctBuu co cratbeir 219 'K TIMP Tteuenue cpoka HCKOBOU
JABHOCTH MPEPHIBACTCS, B YACTHOCTH, MPEABSIBICHUEM HCKa B YCTAaHOBJIECHHOM
MOPSAJZIKE, TO €CTh C COOJIOJIEHUEM TPABWII O MOJBEIOMCTBEHHOCTH W TIOJICYAHOCTH
nena, o popMe U coepKaHUU MCKOBOTO 3asBIICHHUA, 00 OTUIaTe €r0 roCyIapCTBEHHOM
NONUIMHOM, a Takke Apyrux npeaycmorpenHsix [TIK IIMP wumm AIIK TIMP
TpeOOBaHM, HapylIeHHEe KOTOPBIX BIEYET OTKAa3 B MPHUHITHH HCKOBOTO 3asBIICHUS
WJIM €TI0 BO3BpAT UCTILY.

Cornacno nyHkty 2 cratbu 210 ['K [IMP nucsMeHHbIE 3a8BICHUS, CIAHHBIE B
OpraHu3allvi0 CBSI3M N0 24 (ABaALlaTH YETHIPEX) YacoB TMOCIEAHEro JHS CpOKa,
CUMTAIOTCS CHIENAaHHBIMU B CpoK. lloaTomy 1HEM mnpenbsBIEHUS HUCKA CIEAyeT



CUMTaTh ATy MOYTOBOrO IITEMIIENS OTACJICHUS CBSI3H, YE€pe3 KOTOPOE OTIIPABISAECTCS
HCKOBOE 3asIBJICHUE B CY/.

[TockonbKy cyneOHas 3aliuTa npaBa KpeauTopa Mo TpeOOBaHUIO O B3bICKAHUU
JEHEKHBIX CYyMM WJIH 00 UCTPeOOBAHUU JBUKMUMOTO UMYIIECTBA OT JOHKHUKA MOXKET
OBITh OCYILECTBJIIEHa HE TOJbKO B HCKOBOM IIPOM3BOJICTBE, HO M IIYTEM BbLAAUU
CyneOHOro MpHKa3a, 4YTO SIBISETCS YHPOIICHHON MNpOLeAypod paccMOTpEHHUs el
nanHoi kareropuu (rnmasa 12 I'TIK [IMP), nogaya KpeauTopoM 3asiBICHUSI O BblJlaye
CyIeOHOro mprKasza ¢ COOMIOCHUEM IMOJIOKEHUN, IPEeyCMOTPEHHBIX CTaThbsiMu 136-
138 T'TIK IIMP, nipepbiBaeT Te€u€HUE CPOKA UCKOBOM JABHOCTH, TaK K€, KaK M mojada
B YCTAHOBJICHHOM TOPSJIKE UCKOBOTO 3asIBJICHHUS M0 YKa3aHHBIM BbIIIE TPEOOBAHUSIM.

B Tex ciyuwasx, Korja MCKOBOE 3asiBJICHHUE MOJAETCS HEMOCPEACTBEHHO B CY/,
JTaTON TMPENBSABICHUS UCKA CIEAYET CUMTATh JE€Hb, B KOTOPBIM MCKOBOE 3asBJICHUE
MOCTYTWJIO B CY/I.

Eciu B npuHaATMM  3agBieHHs OBIJIO  OTKA3aHO IO  OCHOBAHUSIM,
npeaycMoTpeHHbIM yHKTOM 1 ctateu 139 T'TIK IIMP, nyaktom 1 crateu 148 T'TIK
[IMP, nmynktom 1 crateu 96 AIIK IIMP, nu6o oo Bo3BpaleHO HCTIy (ITyHKT 1
cratbu 149 I'TIK IIMP, uvacte BTOpas myHkra 2 crateu 150 I'TIK TIMP, myskr 1
cratbn 97 AIIK IIMP), cpok maBHOCTM NIpepbIBAaeTCs JIMIIbL C TOTO JHSA, KOTJa
3asgBiieHUE Oy/IeT MOJaHO B CYJl C COOIIOICHEM YCTAaHOBJICHHOT'O OPSIIKA.

B ciyuae CBOEBpPEMEHHOIO HCHOJHEHUS MCTIOM BCeX TpeOOBaHMUIA,
U3JIO)KEHHBIX B ONPEJCICHUHM CYyAbU OO0 OCTaBICHUM 3asiBICHUs O€3 [BWKEHHUS, a
TaKXe MPU OTMEHE ONPENEIICHUs] O BO3BPATE 3asBICHHUS, JAHHOE 3asBJICHUE B CHUILY
yactu nepoit myHkta 2 ctateu 150 I'TIK [IMP unu nyskta 3 crateu 96-1 AIIK IIMP
CUMTAETCS MOJAHHBIM B JIEHb €r0 NEPBOHAYAIBHOTO MPEICTABICHUS B CYJl, I IMEHHO
C 3TOr0 BPEMEHM IMPEPHIBAETCA TEYEHUE CpOKa HUCKOBOM naBHOCTH. CO BpEeMEHH
MEPBOHAYATLHOTO OOpaIleHus] B CyJ C 3asBICHHEM IPEPHIBACTCS TEUCHHE CpPOKa
HCKOBOM JTaBHOCTH M B CIIydae OTMEHBI OMpENETCHUsI CyJbu 00 OTKa3e B MPUHATUHU
MCKOBOTO 3asBJICHUS, 00 OTKa3e B MPUHATHH 3asBJICHUS O BbIJa4e CyJeOHOrO MprKas3a
1100 00 0TKa3e B BbIaye CyAeOHOTO MpUKa3a.

VYBenuueHre WM YMEHbBIIEHHWE HUCTIOM pa3Mepa HUCKOBBIX TpeOOBaHUU 10
npuHaTHs cyaoM perienus (myHKT 1 cratbu 41 ['TIK IIMP u nyskT 1 cratsu 29 AIIK
[IMP), B yacTHOCTM yBEIWYEHHE WM YMEHBLUICHUE CYMMbI HCKa, HE H3MEHSET
MOMEHTA II€pephIBa TEYEHUSI CPOKA HMCKOBOM JABHOCTH, HACTYIMUBILIETO B CBA3U C
MIPEABABICHUEM UCKA B YCTAHOBJIICHHOM MOPSJIKE.

Tedenne cpoka MCKOBOHM JaBHOCTH MO TPEOOBAHHUIO K MPUBICYCHHOMY CYIOM
JIPYroMy OTBETYUKY WJIM BTOPOMY OTBETUHMKY MPEPHIBAETCS B JACHB 3asBJICHUS UCTIIOM
COOTBETCTBYIOIIIETO XO/IaTaliCTBa, @ MPU OTCYTCTBUM TAKOTO XOJATalCTBA - C MOMEHTA
MPUBJICYEHHUS CYJIOM 3TOT0 OTBETYMKA K YYACTHIO B JIEJIE.

24. Tlpu oueHKe cylnaMu OOCTOSITENBCTB, CBHUIETENBbCTBYIOLIUX O TEepepbiBe
TEYEHUs CPOKA HCKOBOM NaBHOCTHU, HEOOXOAMMO, B YAacCTHOCTH, YUHUTHIBaThb, YTO
NpeabsBICHUE B YCTAHOBIIEHHOM MOPSIKE MIATEKHOIO JOKYMEHTa Ha 0€3aKIeNTHOe
(6beccopHoe) ciucaHue, MpaBoO Ha KOTOPOE MPEAOCTABICHO KPEAUTOPY 3aKOHOM WU
JIOTOBOPOM, HE MPEPHIBAET TEYEHUS CPOKAa HCKOBOM JAaBHOCTH, ITOCKOJBKY JUIS
nepepbiBa TEUCHHs] CPOKAa MCKOBOM JaBHOCTU TpeOyeTcsl MpeabsBICHUE UCKA (CTaThs



219 'K TIMP).

25. IlpaBuna crarbu 219 I'K IIMP o mepepbiBe TeueHus Cpoka HCKOBOMU
JABHOCTH B  CBSI3W C  COBEPIICHHWEM  OOS3aHHBIM  JIMIIOM  JICHCTBUH,
CBUJIETEJILCTBYIOIIMX O MPU3HAHUHU JIOJITA, HE MOTYT OBITh IPUMEHEHBI K OTHOIICHUSIM
MEXIYy OpraHM3alUsSMU MO NPU3HAHUIO JI0JIra, UMEBIIMM MECTO 10 BCTYIUICHUS B
nerictBue yactu neppoi 'K [IMP.

26. Ilpu wuccnenoBaHuU OOCTOATEIBCTB, CBSI3AHHBIX C  COBEPIICHHEM
00sI3aHHBIM JIUIIOM JEMCTBUI, CBUAETENbCTBYIOIIUX O MPU3HAHUM Joira (cTaThst 219
'K TIMP), cyny HEoOX0IuMO B KaKIOM Clydae YCTaHaBIMBaTh, KOTJa KOHKPETHO
ObUIM COBEPILUEHbI JOHKHUKOM YKa3aHHbIE JEHCTBUS, UMEd MpPU 3TOM B BUAY, UYTO
NepPephIB TEUCHUSI CPOKA MCKOBOM JAaBHOCTH MOXKET UMETh MECTO JHUIIb B Mpeenax
CpOKa JJaBHOCTH, a HE MOCJI€ €0 UCTEYCHUSI.

27. K nmeiicTBUsIM, CBUACTEIBCTBYIOIINUM O TPU3HAHUY JI0JITa B LESIX
nepeprIBa TEYEHUSI CPOKa UCKOBOM JABHOCTH, UCXO/SI U3 KOHKPETHBIX OOCTOATENbCTB,
B UYAaCTHOCTH, MOTYT OTHOCUTHCA:MPU3HAHME NPETCH3UHU; 4YaCTUYHas yIulaTa
JOJDKHUKOM HJIM C €ro COIIacHsl APYTHM JIMIIOM OCHOBHOTO Jaojira u (Win) cyMm
CaHKLUW, PaBHO KaK U YaCTUYHOE MIPU3HAHUE IPETEH3UHU 00 yIuIaTe OCHOBHOTO JI0JITa,
€Clli MOCIEAHUI UMEeT MoJ cOOO0N TOJILKO OJHO OCHOBAaHUE, a HE CKJIAJbIBACTCS W3
pa3IMYHbIX OCHOBAaHWI; yIUlaTa NPOLEHTOB IO OCHOBHOMY JOJTY; HW3MEHEHHE
JIOTOBOPA YMOJTHOMOYEHHBIM JIMIIOM, U3 KOTOPOTO CJIEAYET, YTO JOJKHHUK MPU3HAET
HaJIMYME J0JITa, PaBHO KaK M MpOoch0a JOJDKHUKA O TAaKOM HM3MEHEHHH J0TOoBOpa
(HanpuMmep, 00 OTCPOUKE WJIM PACCPOUKE IJIaTeXka); aKIeNT HHKACCOBOTO MOPYUYEHUSI.
[Ipu aTOM B Tex ciyyasix, Korja 00sS3aTeIbCTBO MPEIyCMATPUBAIIO MCIIOTHEHHUE TI0
4acTsM WJIM B BUJIE TEPUOJUYECKUX TUIATEKEW M JOJDKHUK COBEPIIWI JICUCTBUS,
CBUJICTECIbCTBYIOINE O TMPHU3HAHWU JIUIIb KaKOW- TO 4YacTh (MEePUOIAYECKOTO
TIaTexa), Takue JCHCTBUS HE MOTYT SBJISATHCS OCHOBAaHHEM JUIsl TIEpEphIBA TEUCHUS
CpOKa UCKOBOM JJABHOCTH MO JPYTUM YaCTAM (TIJIaTeKaM).

28. CosepiieHne pabOOTHUKOM JIOJDKHHMKA JIGUCTBMM 1O  HCIIOJTHEHHIO
00s13aTeNbCTBA, CBUACTEIBCTBYIONINX O TPU3HAHUM JIOJITA, TIPEPHIBAET TEYCHHE CPOKa
MCKOBOM JIaBHOCTHU MPHU YCIOBUH, YTO TH JCHCTBUS BXOJIUIH B KPYT €0 CIyKEOHBIX
(TpyAOBBIX) OOS3aHHOCTEN MM OCHOBBIBAIMCH HA JOBEPEHHOCTH JTMOO MOJTHOMOYHUE
paboOTHHKA HA COBEPILICHUE TAKUX JCHCTBHUI SIBCTBOBAJIO U3 OOCTAHOBKHU, B KOTOPOM
OH JieficTBOBaN (dacTh Bropas myHkta 1 ctateu 198 'K IIMP).

29. ITockonwpky B ctathe 219 'K TIMP, B yacTHOCTH, CKa3aHO, YTO TCUCHHUE
CpOKa MCKOBOM JTABHOCTH MPEPHIBACTCS COBEPIICHUEM OOS3aHHBIM JIMIIOM JEHCTBUH,
CBUJICTEIICTBYIOIIMX O MPU3HAHUU JIOJITA, UCKOBAsl JABHOCTH HE MOKET MPEPHIBATHCS
MOCPEJICTBOM O€37ACHCTBUS YKA3aHHOTO JIUIIA.

[ToaTOMy TO 0OCTOATENHCTBO, YTO JOHKHUK HE OCTIOPHIT TUIATEKHBIM TOKYMEHT
0 Oe3akuentHoM (OECCIIOPHOM) CIUCAaHUM JCHEKHBIX CPEICTB, BO3MOXXKHOCTb
OCHapuBaHUsl KOTOPOro JOIMYCKAETCS 3aKOHOM HJIM JOTOBOPOM, HE MOXKET CIIY’KUTb
JI0Ka3aTebCTBOM, CBUACTENLCTBYIOIIUM O MPU3HAHUH O0S3aHHBIM JIUIIOM JI0JITa.

30. [IpusHanwme 0O0sI3aHHBIM JIMIIOM OCHOBHOTO JI0JITA, B TOM 4HuCje B (popme
ero ymiatel, caMO0 10 ce0e He MOXET CIYXUTh JOKa3aTeIbCTBOM,
CBUJICTEJIbCTBYIOIIMM O MPU3HAHUU JOTIOJHUTENIbHBIX TpeOOBaHUU KpeauTopa (B



YaCTHOCTHU, HEYCTOMKH, TMPOIEHTOB 3a TMOJb30BAHUE UYKUMHU JICHEKHBIMU
CpEIICTBaMHM), a TaK)Ke TpeOOBaHUM 1O BO3MEIICHUIO YOBITKOB, U COOTBETCTBEHHO, HE
MOXXET pAacIeHUBAThCA KaK TIepephlB TEYEHUS CpOKa HCKOBOM JIaBHOCTU TIO
JOTIOJTHUTENIbHBIM TPEOOBAHUAM U TPEOOBAHUIO O BO3MEIICHUN YOBITKOB.

31. ITockonabKy C HMCTEYEHHEM CpOKa MCKOBOM JaBHOCTH MO TJABHOMY
TpeOOBaHUIO UCTEKAET CPOK MCKOBOW JIABHOCTU M MO JIOTIOJIHUTEIbHBIM TPEOOBaHUSAM
(ctates 223 T'K TIMP), cynam cneayeTr MMETh B BUIY, YTO, B YaCTHOCTH, IpHU
UCTEUEHUU CPOKAa HMCKOBOM JaBHOCTU MO TpeOOBaHHIO O BO3BpaTe WM yIUIaTe
JICHEe)KHBIX CPEJICTB MCTEKAaeT CPOK MCKOBOW NABHOCTU IO TpeOoBaHHIO 00 yIuiaTe
MPOIIEHTOB, HAYUCIAEMBIX B COOTBETCTBUU cO cTaThel 412 'K IIMP; nipu ucteuenuun
CpOKa HCKOBOM JaBHOCTH MO TpeOOBaHMIO O BO3BpAIICHUH HEOCHOBATEIHHOTO
oboramenusa (cratbu 1138, 1139 T'K IIMP) ucrekaer cpok HCKOBOW JaBHOCTU IO
TpeOOBaHMIO O BO3MEIICHUH HEMOJYy4YEeHHBIX J0X0M0B (myHKT 1 crarem 1141 T'K
[IMP).

32. HckoBas [MaBHOCTh Ha B3BICKAHHE TIPOLEHTOB, YIJIAYMBAEMBIX
3a€MIIMKOM Ha CyMMY 3aiiMa B pa3Mepe W B MOPSJIKE, ONMPEICNIIeMbIX MyHKTOM |
cratbu 836 I'K IIMP, uctekaer B MOMEHT UCTEUYEHHS] CPOKA MCKOBOI JABHOCTH IO
TpeOOBAHMIO O BO3BpAaTe OCHOBHOM CyMMBbI 3aiiMa (kpeauta). [Ipu 3ToM eciiu CTOpOHbI
JIOroBOpa 3aiiMa (KpeaWTa) YCTAaHOBWIM B JOTOBOpPE, YTO YKa3aHHBIE IPOIEHTHI
noJJieXaT yIuiate mo3JHee CpoKa BO3BpaTa OCHOBHOM CyMMBI 3aiiMa (KpeauTa), CpoK
UCKOBOM JIaBHOCTH TIO0 TpeOOBaHWIO 00 yImjgaTe CyMMbI TaKuX TPOIICHTOB,
HAYMCIICHHBIX [0 HACTYIUIEHHMsI CpOKa BO3Bpara 3aiiMa (KpeauTa), HCUMCIAETCS
OTZIETFHO TI0 3TOMY OO0f3aTENbCTBY M HE 3aBHCHT OT MCTEUEHHUS CPOKa HCKOBOU
JTABHOCTH MO TPEOOBAHUIO O BO3BpAaTE€ OCHOBHOW CyMMBI 3aiimMa (KpeauTa).

33. B cootrBerctBun ¢ mynktrom 7 crtateu 167 TTIK IIMP Bo3paxenue
OTBETYMKA OTHOCHTEIHHO TMPOMyCKa HCTIOM 0€3 YBaXHUTEIbHBIX MNPHYMH CpPOKa
HCKOBOM JaBHOCTH MOXET OBITh PACCMOTPEHO CYJOM B MPEABAPUTEIHLHOM CYJIeOHOM
3aCelaHnN.

[Ipu ycrtanoBneHnuu (akTa mpormycka 0e3 YBAKUTENBHBIX MPHUUYMH CPOKa
MCKOBOM JaBHOCTH CY[bsl IPUHUMAET pellleHHnEe 00 OTKa3e B UCKe 0e3 MCClIeJOBaHUs
MHBIX (DAKTUUYECKUX 0OCTOATEIHCTB IO JIETY.

[Ipy OTCYyTCTBMM OCHOBaHMW JUIsl BBIBOJA O TMPOMYCKE MCTIOM 0€3
YBAXUTENbHBIX MNPUYMH CpPOKA HCKOBOW MJAaBHOCTH [UIsl 3alIUThl IpaBa CyJIbs
Ha3HAYaeT JIeJI0 K CyJcOHOMY pa3OupaTebCTBY.

B xome cyaebHoro pasbmparenhCcTBa OTBETYMK BIIpaBE BHOBbL 3asSBUTH
BO3pPAXXEHUSI OTHOCHUTEIHHO TMPOITyCKa HMCTIIOM 0€3 YBaKHUTEJIBHBIX MPUYUH CPOKa
WMCKOBOM JaBHOCTW mjisi 3amuThl mpaBa. Cya B OTOM cioydae HE MOXKET OBITh
OTPaHWYECH B WCCICIOBAHUU COOTBETCTBYIOIIMX OOCTOSITENILCTB Jelia HUCXOAS U3
YCTaHOBJICHHBIX 3aKOHOM LIeJIEH U 3a]1a4 IPaKIaHCKOrO CyAONPOU3BOACTBA.

Ecnu cyn kaccalMOHHOW MHCTAHLIMM HPUJET K BBIBOAY O TOM, YTO IPHUHSITOE
CYJIOM MEpBOl MHCTAHIMU B MPEIBAPUTEIBHOM CYJICOHOM 3aceaHHM pEelIeHuEe 00
OTKa3e B YJOBJIETBOPEHUHM HCKA IO MPUYMHE MPOIYCKa CPOKa MCKOBOM J1aBHOCTHU
ABJIIETCSI HE3aKOHHBIM U (WJIM) HEOOOCHOBAaHHBIM, TO OH OTMEHSET pEelIeHUE Cyna
MEepBOI MHCTAHIMU. B Takoil cuTyanuu J1eJ10 NOAJICKUT HAMPABJICHUIO B CYJ MIEPBOM



WHCTAaHIMU JUIsI €ro pPacCMOTPEHHs] MO CYIIECTBY 3asBIEHHBIX TpeOOBaHUIA,
MOCKOJIBKY OOXKallyeMO€ pelIeHHe cyJa ObUI0 BBIHECEHO B MPEABAPUTEIHHOM
cyneOHOM 3acelaHuu O€3 HCCIEAOBaHUS W YCTAHOBJICHHUS HHBIX (DAKTHUECKUX
00CTOSITENBCTB JIETIA.

Ecnu B xone cyne6Horo pazouparenbcTBa OyIeT yCTaHOBIEHO, UTO CTOPOHA 110
JIeJly MPOIYCTUIA CPOK MCKOBOW JTABHOCTU M YBAKUTEJIBHBIX NMPUYMH (€CIH UCTLIOM
sBIIsIeTCSl (PU3UYECKOE JIMIIO0) JJISi BOCCTAHOBIJICHHUSI 3TOIO CPOKAa HE UMEETCs, TO, MPU
HAJIMYMH 3asBJICHUS HAJJIEKAIIETO JIUIa 00 UCTEYEHUH CPOKA MCKOBOW JJABHOCTH, CY[
BIIpaBE OTKa3aTh B YIOBJIETBOPEHUM TpeOOBaHMS HMMEHHO IO 3THUM MOTHUBaM,
MOCKOJIbKY B COOTBETCTBUM C YacThl0 BTOpoM myHKTa 2 ctarbu 215 'K IIMP
UCTEYCHHE CPOKa MCKOBOW JABHOCTH SIBJISIETCSI CAMOCTOSITEIILHBIM OCHOBAHUEM IS
OTKa3a B HCKe.
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